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PRACTICAL TIPS FOR ENFORCING TEAMING
AGREEMENTS IN VIRGINIA

Contractors routinely sign teaming agreements to evidence collaboration in
pursuit of government business. But, what’s the value of a teaming agreement
if you can’t enforce it? The United States Court of Appeals for the Fourth
Circuit's recent ruling in CBX Technologies, Inc. v. GCC Technologies, LLC
illustrates that courts will closely scrutinize the enforceability of teaming
agreement terms when at issue. In CBX Technologies, the Fourth Circuit
vacated the lower court’s ruling and found that the parties’ intent to enforce
and be bound by the terms of a teaming agreement was a critical issue to be
determined after a trial on the merits.

Virginia courts analyze and balance a number of factors in determining
whether a teaming agreement is a binding contract, or simply an
unenforceable agreement to agree. Below are key points that every contractor
should consider when entering into, negotiating, or drafting a teaming
agreement to be enforced under Virginia law.

¢ Factors Supporting Enforceability of Teaming Agreements — The
likelihood of enforceability increases if some combination of these factors is
included in the agreement:

¢ Exclusivity — Language stating that an “exclusive relationship” will exist
between the parties, or that a certain subcontractor “will” be working on
the project, if the procurement is awarded, should be used.?

Pricing Terms — It is critical that the teaming agreement sets forth
pricing terms such as the fee structure, method for calculating
compensation, price of work, and, if possible, overhead costs, direct
costs, labor costs, and general and administrative costs, if the
procurement is awarded.®

Division of Labor — Detail regarding the amount of work to be
performed and the division of labor between the parties, if awarded the
procurement, is important to include in a teaming agreement.*

Parties’ Performance — The parties’ subsequent performance and
dealings with one another after entering into a teaming agreement,
but prior to finalizing a formalized contract, may be informative in
determining whether an enforceable teaming agreement exists.®

Key Subcontractor Capabilities — If the proposed prime holds out the
teaming partner to the government as the “principal subcontractor,” or
as having unique capabilities or experience that differentiate the team, a
court may infer an intent to award a subcontract.®

Other Essential Terms — Identification of the parties’ responsibilities,
nature and scope of work to be performed, and duration of the
agreement, will further support enforceability if included in a teaming
agreement.”

[
K

eedSmith

Enforcing Teaming Agreements
In Virginia
P e e

e Factors Present in Teaming Agreements Deemed Unenforceable

Agreements to Agree:

o Agreement to Negotiate — An agreement simply to negotiate a future
subcontract agreement in good faith and in a timely manner is not
enforceable.?

e Non-exclusivity — Teaming agreements that only “propose” that a
subcontractor may be hired after procurement likely are not binding.®

¢ Reservation of Rights to Withdraw — A teaming agreement will likely
be deemed unenforceable if either party reserves the right, in its sole
discretion, to withdraw its participation before or after procurement, or to
obtain replacement services or products.’®
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